
,,. lntqmal Revenue Service 

Brl:HFRogers 

date: JJq221$3 ‘~ ,~ 
to: Special Trial Attorney - Atlanta CC:SE 

from: Assistant Chief Counsel (Tax Liti&tion) CC:TL 

subject:   ------------------ ------------------ -- ----------------
-------- ------- ----------

This is in response to your request for tax litigation advice 
dated May 19, 1989. 

Whether   ------------------Whether -------------------
of customer li---- --- ------ ---of customer li---- --- ------ ---
constitutes goodwill and is, constitutes goodwill and is, 
0167-0000 0167-0000 

ISSUE 

------------------ ------------’s acquisition 
----- ------------- ---   ----- radio stations 
therefore, nonde----------e. 

CONCLUSION 

The customer lists at issue represent the customer 
of the business, are in the nature of goodwill and are 
nondepreciable. 

.’ . . FACTS 

  ------------

  ----

On  ----------- ----- ------- ------------------- ------------------
of ------------- --------------------- --------------- --- --------------
  ------------------ ---------------- ----- ------------------ purchased 
------- ----------- ----   ---------------------- ------------ in the purc------- of 
  ----- of the stations ------- -----------r lists of the stations’ 
--------- advertisi,ng patrons. Based upon an outside appraisal of 
the purchased assets, .$  ------------- of the purchase price was 
allocated to the custome-- ------- as follows: 

structure 

Stat ion 

  ------- -- ---- 
-------- -- ---- 
-------- -- ---- 

AmoUnt 

$  -------------
-----------------

09092 
. 

  

  

  

    

  
  

    

    
  

  

  

    

    



-2- 

AS to the valuation of the customer lists, the appraisal 
contains the following information: 

  ------------ and   ------------ have developed approximately   --- _ 
-------------- ,w---- ---------vely represent most of the 
stations revenues. ,$ale of station ,time’+o local 
advertisers and sponsors was, for example, $  -------------
in   ----- ‘for;both stations. Since aotal broad------
reve------- from all sources was $  --------------- it ,can 
readil&:be seen ‘that these reu&Z--------- ------- an essential 
role M &he aconomics of the&subjeet stations., 

.i .~~ * # ;.* ; 
There can bd.,o doubt ,&ha’: the cu<tomer lists and 
related supportive knf’ormatidn‘aie a valuable asset of 
the subject company. They assist in generating 
approximately   % of the stations revenues, enable the 
sales force to --ork efficiently and effectively, and 
permit reasonable budget projections. Without a list 
of customers and the related history of relationships 
existing between the stations and these customers, the 
stations would be in a very difficult position. The 
question is not, then, whether or not the customer 
lists have value, distinct from other intangible 
assets. It is our considered opinion the value of the 
lists can be estimated by making reasonable 
assumptions, and by considering what kind of 
expenditures would have to be made to create the same 
advantageous situation, if there were no lists. 

There was a similar discussion for the other station as well. 

In a Supplemental Protest dated~  ----- --- ------- the petitioner 
stated (without evidence) that, within ----- ------- industry, 
advertising is a high turnover, rapid customer replacement 
business. While a small core of from five to ten percent of a 
station’s advertisers may remain with a station for many years, 
the remainder of any given year’s advertisers will change within 
three to .four years. Typically, from :,f ifty to gi,ghty gerc$ng 
will discontinue advertising in ,the immediately~.~ol~owin~ *gear 
with the @aJa,nce stopping within*the subsequent two ‘to three 
years. The.,~.petitioner prepared a .%hart which .demonstrates &hat 
its experience.with the customer lists purchased in   ---------
  ----- is in accord with this industry ~experience and- --- --- -. 
------stent wZth the useful life mused by:.-the petitioner :orCiBs 
f idled returns. q& +:,, 

‘i*r ,~ 
,,,‘~.. ,, 
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On its income tax returns and public financial statements, 
the petitioner amortized these customer lists over a four year 
useful life. The examining agent disallowed.all of the c 

*n” amortization o~n’,the -grounds that (1) the customer l’isfs ;p r;, along with the radi~o .,stations constituted -nondeprecia&tle. 
and (2) the”cbstomer lists had an indetelffhisable useful 1 

r :.’ q.; 
_4; ” ~~DISClJSSIOB ., .;& 

bb ‘% wt. 46 
I.R.C&&&BJ(a) provides, iqpart, t~hat ‘(t)here shall,+e 

allowed as qvdepreciation deduction a reasonable allowance for 
the exhaust,ion, Wear land $ear (including e reasonable allowance 
for obsolescence) -- . . . of ‘property used in the trade or business 
or . . . for the production of income,” Section 167 is not 
explicitly limited to tangible property and, accordingly, applies 
to intangible property as well, 

Treas. Reg. 5 1.167(a)-3 sets forth the general rule that if 
an intangible asset is known from experience or other factors to 
be of limited use in the business or in the production of income 
for only a limited period, the length of which can be estimated 
HiCii reasonable accuracy, such intangible asset may be the 
subject of a depreciation’ allowance. However, the regulations 
deny the allowance for depreciation to an intangible asset the 
life of which is not limited. The regulations provide that the 
mere unsupported opinion of the taxpayer that an intangible asset 
has a limited useful life will not be sufficient evidence to 
support a depreciation deduction. 
depreciation is allowable with respect to goodwill. 

Moreover, no deduction for 

Goodwill has been defined as “the expectancy of continued 
patronage . , . ,” Roe v. CornmiSsioner 307 F.2d 339 (9th Cir. 
1962), and “the expectancy that the’old customers will resort to 
the old place.” Commissioner v. m . . 314 F.2d 852 (5th Cir. 
3962). Goodwill is acquired by a purchaier of a going~concern 
where the transfer enables the purchaser to step into the shoes 
of the seller. 356 ;F.2d .28 .(5th Cir. 

issenE2 -of 
, ,449 P, 
d ‘1148’~,;~~th 

Goodwill is nondepreciable as a~,rule because of the 
d~ifficultie&n h its usefu%;life 

:t ‘and its val%& , 118 F.2d :S.S-~3~4th 
‘V cir, 1g41)& .&,+?. &p 

,. ,_j.. ‘I . -e ,, ‘<,._ + ~~ . &,, ,~ ~,, & *I ,; r 
y. Traditionally, the Servicekview~~was that ~sustomer “lists. 

and similar intangibles were inseparable from the customer 
structure of a business. They were, as a matter of law, 
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indistinguishable from nondeprec  ----- ----------- --------------- ----
determinable useful life. &R ------------------- ----------- -----

535, I-141-73 (Oct. 30, ---------   ------------ ------------- ---- ’ 
  - ------ --- ----- SCM 34,262, I-3----- ------- ----- --------- *-~,- 

a ‘~~ 
As a‘reirult of the Service’s loss &G~ttan Co. of 

. v. Ce 50 T.E, $78 (1968)) w, 1974-2 
C.B. 3, the+wrvice reaonsiderid its+position. The current 
,gosition i& empressed in Rev. Rul. ~$4-456, 1974-2 C.B. .65.;~ The 
general rule is that cust,omer li+s represent the customer ,_ 
etructure & $ business , are iq the nature .of goodwill, and, are 
nondepreciable. ~Rowever, in an unusuaLcase, where the aE,quired 
asset does not possess the characteristics of goodwill, a,-factual 
determination can be made and the asset depreciated if the ~’ 
taxpayer can establish that the asset: 

(1) has an ascertainable value separate and distinct 
from goodwill, and (2) has a limited useful lifei the 
duration of which can be ascertained with reasonable 
accuracy. 

* . Rev. Rul. 74-456; Bouston wcle Rubulna Co. v. United 
States, 481 F.2d 1240 (5th Cir. 1973), Sert. deni& 414 U.S. 
1129 (1974). 

As stated previously, customer lists generally represent 
nondepreciable customer structures. However, the factual 
determination whether an asset is inextricable from goodwill 
depends on the circumstances of each case. Numerous cases have 1~ I now been tried on this issue and there has emerged a pattern of 
factual findings. These findings depend only partly on the 
objective nature of the asset; more important is the question 
whether the asset acquired is in reality tied to the customer 
structure of a business which the purchaser intends to continue 
operating. 

Where the customer list ->s acquired from a business which 
was discontinued or where &her subs~tahtial elements ,of goodwill 
were not acquired with ‘the custmfier-related asset,’ courts have 
held that the asset .w,4s separate ,Qnd distinct from goodwill. m 
mston Chrdnicle Pubmlna CoAr ‘m (depreciation allowed for 
subscriptidn list acquired from publication being discontinued): 

ttan Co. ~of Viru Inc, .;< . , S.uRr.&;(depreciation allowed for 
list of la~undry home .pick-up customers Required from company 
discontinuing that aspect of its business); Bolden Fuel Oil Co. 
m, T.C. Remo. 1972-45, affld, 479 F.2d 613 (6th 
Cir.‘1973) (depreciation allowed for list of home fuel oil 
delivery customers acquired from company discontinuing that 
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aspect of its business); mntic National mk v. s 
T.C. Memo. 1983-581 (depreciation allowed for list of depositors’ 
acquired from bank that went out of business). This line of 
cases is correctly decided given that the assets for which 
depreciation was allowed ,were to be used for informational 
purposes by the businesses at issue, 4: to soli,cit new.,:, 
customers, land were not purchased for the ‘purpose of continu,ing, 
an acquired business. 

On the bther hand, where the l&stomer list is, acquired as 
part of an ongoing business (characterized by no change in name. 
location or personnel),. such that the taxpayer could be seen as 
stepping into the shoes of the seller and expecting continued 
patronage by an existing group.of customers, the courts have 
concluded that the customer-related asset was either goodwill or 
was inextricable from goodwill. SM GeneralTelevision. mr, 
E (cable television subscribers’ contracts, terminable at’ 

represented the expectancy of continued 
the issence of goodwill); Finoli v. 

patronage which is . . Commission er, 86 T.C. 697 
(1986) (taxpayer purchased customer structures, not subscriber 
lists): &&&house Broadcastina Co. v. . . C- , 36 T.C. 
912 (1961), aff’d on other 304 F.2d 339 (9th Cir. 1962) 
(taxpayer purchased customer stru&ure, not individual spot 
announcement contracts): mutina & Software. In . v. 
CommissioneE, 64 T.C. 223 (1975) (although creditCinformation had 
some separate value, the existence of substantial goodwill 
factors required a reallocation to increase the value of 
goodwill); mrsh & McLennen. Inc. v. . . Commlssloner , 420 F.2d 667 

,, 
(3d Cir.), w 51 T.C. 56 (1969) (list of insuiance expirations 
was part of goodwill of acquired business): Ski1 en v, 
Commissi VE, 420 F.2d 266 (6th Cir. 1969), effLs 50 T.C. 952 
(1968) (location contract;, represented goodwill) ; msouth 
Ran orno a ion & subsldla les v. United States 681 F. Supp. 698 
(N.E. Rli.t1988) (deposit base of acquired bani was inseparable , . from goodwill); D-v. 864 F.2d 51 (7th Cir. 
1988), m T.C. Memo. 1987-388 (insuiance agency’s purchase of 
another agency’s insurance expirations was part of purchase of 
going concern and was inseparable from acquisition of goodwill). 

There are two cases which fall outside the pattern. In 
ev v. United Stat- 809 F.2d 534 (8th Cir. 1987) 

depreciation was allowe; for a.newspaper subscription’list 
acquired 8s~ part of an ongoing business. 
reached by a jury and, ,on appeal, 

The I)onrev result was 
the three judge panel held that 

the District Court acted properly in submitting the question to 
the jury. The dissenting judge agreed with the government and 
stated that, as a matter of law, goodwill “includes the 
subscription list.” Thus, we maintain that a was affirmed 
only on procedural grounds and that the dissenting judge was 
correct that the District Court’s failure to grant the 
government’s motion for judgment notwithstanding the verdict 
should have been rev~ersed. a 
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and Sout Coruoration v. C . . 

T.C. %3% -al d%ted, (11th Cir. P-6) 
91 

Tax Court examined whether a bank core deposit base could bi 
the 

depreciated. The majority ,of the Tax Court concluded the abank 
core deposit base bad an ascertainab,Je cost basis 
distinct 

separa e .and 
i ‘” 

useful 14 
@ goodwill and that the deposit base bad a .l mited 

The majorit 
vhich could be ascertained” with reasonable accuracy. 

held that the ‘taxpayer w~as entitled to allocdfe to 
-% the deposi6, .ase an amount equal to the present value (on%he 

date of a&uisition) of the difference in cost between the ~ 
acquired core ‘deposits and the nixt least expensive market? 
alternativg for borrowing equivhlent funds .and to take a$ 
depreciation deduction based OR the allocated amount. ti 

Therefore, the majority found core deposits represented the 
availability of low cost funds, rather than deposits from its 
customers that the bank expected to retain for an extended period 
of time. There were two concurring and two dissenting opinions 
which ref.lect a considerable division of opinion. We are hopeful 
that the appellate decision will bring this case back into line 
with prior opinions. Additionally, the Tax Court’s analysis 
cannot be used for customer lists since they are lists which 
identify customer structures (including the expectancy of 
continued patronage), rather than customer bank deposits which 
the bank expects to retain for an extended period of time. 
Therefore, customer lists cannot be redefined as available low 
cost funds as the Tax Court viewed core deposits in Citizens and 
Southern . 

I. , The rationale for the Service position that customer lists 
are nondepreciable as a matter .of law can be summarized as 
follows: 

2) The customer list represents “customer relationships” OK 

the “customer structure” of the acquired business. As 
such, the intangible asset is indistinguishable from 
goodwill $ _., 1.. 

,~~ 
3) The custome,r fr?im ‘the 
transfer of the 

..~., 
/ *.. : 

We view ,the facts ,in the’ in&aiit -cage ~-ass’qutrely & 6 ine 
with ‘the cases whi,ch have hbld’that ~cust,om*er lists’ are ~MW:‘~~ z~ 
inseparable from goodwill and, therefore, nondepreciabre as a 
matter of law. Further, the facts in the subject case present an 
appropriate litigating vehicle with which to advance the Service 

-. 
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position.   ------------------ ------------------ ----- merely stepped into 
the shoes of the seller of an ongoing business. There was no 
stop in services 'or changes in personnel or location. The 
acquired business was in sound financial condition. The name of 
the acquired business was not changed. 

If your ha,ve any fur&her questiOn's, please contact ae,an F. 
Rogers of.,fhi$ office at FTS 566-3442. 1". 

*;; fl: *a. " 

By: 

@ .,__ : 
iPETER .R. SC&T .@ ‘& 
~Acting Chief Cou@s@ 

,?g&$ 
-,, ,,,* . *z '- 
&L-@M- 

RICHARD L. CARLISLE 
Senior Technician Reviewer 
Branch No. 1 
Tax Litigation'Division 
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